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New York State has a
long history of law gov-
erning dispositions made
under a will to attesting
individuals (“interested wit-
nesses”). A recent decision
by the New York County
Surrogate’s Court has argu-
ably expanded the reach of
New York’s interested wit-
nessed rule in a way many
practitioners find problem-
atic. This article discusses
the decision in In re Estate of
Wu,! its implications for trusts and estates practitioners
and possible solutions to resolve the issue.
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I.  History of New York’s Interested Witness
Rule

New York’s current statute governing testamentary
dispositions to interested witnesses is set forth in N.Y.
Estates, Powers & Trusts Law 3-3.2 (EPTL), which pro-
vides as follows:

(a) An attesting witness to a will to whom

a beneficial disposition or appointment of
property is made is a competent witness and
compellable to testify respecting the execu-
tion of such will as if no such disposition or
appointment had been made, subject to the
following:

(1) Any such disposition or appoint-
ment made to an attesting witness is
void unless there are, at the time of
execution and attestation, at least two
other attesting witnesses to the will
who receive no beneficial disposition
or appointment thereunder.

(2) Subject to subparagraph (1), any
such disposition or appointment to an
attesting witness is effective unless the
will cannot be proved without the tes-
timony of such witness, in which case
the disposition or appointment is void.

(3) Any attesting witness whose dispo-
sition is void hereunder, who would be
a distributee if the will were not estab-

lished, is entitled to receive so much of
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his intestate share as does not exceed
the value of the disposition made to
him in the will, such share to be recov-
ered as follows:

(A) In case the void disposition
becomes part of the residuary
disposition, from the residuary
disposition only.

(B) In case the void disposition
passes in intestacy, ratably from
the distributees who succeed to
such interest. For this purpose,
the void disposition shall be dis-
tributed under 4-1.1 as though
the attesting witness were not a
distributee.

(b) The provisions of this section apply to
witnesses to a nuncupative will authorized
by § 3-2.2.

Based on the current statute, a “beneficial disposi-
tion or appointment of property” made to an attesting
witness is void unless there are at least two other disin-
terested attesting witnesses at the time of the execution
and attestation of the will. However, if the testimony
of the interested witness is necessary to prove the will
at probate, the mere existence of two disinterested wit-
nesses may not be sufficient to preserve the disposition
to the interested witness.? Further, where the interested
witness is also a distributee of the testator, the interest-
ed witness is entitled to that portion of the disposition
under the will that does not exceed his intestate share.3
In other words, an interested witness who would oth-
erwise be a distributee is effectively entitled to receive
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the lesser of his intestate share or the disposition under
the will.

Under the common law, a beneficiary under a will
was prohibited from testifying as a witness to prove
that will at probate. The concern was that the possible
receipt of a benefit under the will would induce an
interested witness to give false testimony in support of
the will.# The potential for such fraud was addressed
by simply barring the testimony of the interested wit-
ness. If the will could not be proved with the testimony
of two other disinterested witnesses, then the will was
void.® Although the application of the common law
rule eliminated the potential for fraudulent testimony,
the rule proved problematic for cases in which the tes-
timony of the interested witness did not result in fraud.
In such cases, voiding the will frustrated the testator’s
wishes if the will could not be admitted to probate
without the testimony of the interested witness.®

As the law evolved in New York, it became pos-
sible to save a will and not void it entirely. This conces-
sion was made at the expense of the interested witness.
Under an early statute in New York, the legislature
sought to resolve some of the hardship caused by the
common law interested witness rule by permitting the
testimony of the interested witness, but voiding the
disposition to the interested witness.” While the new
law saved many wills from failure, it created a new
dilemma for a particular interested witness, namely,
an interested witness who was also a distributee of the
testator (the “distributee-interested witness”). Under
the new law, the distributee-interested witness would
forfeit his disposition if he testified in favor of the will,
leaving the distributee-interested witness with nothing.
However, if he failed to testify, the will could not be
admitted to probate, but the distributee-interested wit-
ness could receive his intestate share. Thus, the statute
saved the will but left the distributee-interested witness
in an economically worse position and potentially cre-
ated a disincentive for the distributee-interested wit-
ness to testify in favor of the will.

In an attempt to eliminate the hardship caused by
the common law and early legislation, an 1830 statute
preserved for the distributee-interested witness an
amount equal to the lesser of his intestate share or the
disposition to him.8 That statute, which was codified
in New York as the Decedent Estate Law § 27 in 1909
and later amended in 1942, restored the competency of
an interested witness to provide testimony in a probate
proceeding.” Pursuant to the statute, the will could be
admitted to probate with the testimony of the distrib-
utee-interested witness, subject to the limitation that
the distributee-interested witness would receive his
intestate share not in excess of the disposition provided
for him under the will.!1 By revising the law, the New
York legislature sought to strike a balance between per-

ceived injustices suffered by interested witnesses and
preserving the goal of guarding against fraud in the
preparation and execution of wills.!! Former Decedent
Estate Law § 27 was later reenacted as EPTL 3-3.2.12
Under the current New York statute, where the testa-
mentary disposition to the interested witness is greater
than the intestate share of the interested witness, the in-
terested witness receives his intestate share regardless
of whether the will is proved. The interested witness is,
therefore, free from inducement to testify fraudulently
in support of or against the will. However, in circum-
stances where the testamentary disposition is less than
the potential intestate share, the safeguard against
fraud is ineffective because the interested witness will
receive a smaller portion of the estate if the will is ad-
mitted to probate than if it is deemed void.

As the courts heard cases involving the testimony
of an interested witness, the application of the statute
evolved. For example, in In re Estate of Morea,'® the
court upheld the disposition to a testator’s friend who
was one of three attesting witnesses, even though one
of the two alternate attesting witnesses was also a child
of the testator and a beneficiary under the will. One
reason the court upheld the bequest was because the
son’s legacy under the will was less than his intestate
share. The court further found that the testator’s son
qualified as a disinterested witness for the purpose
of upholding the bequest to the testator’s friend. The
court examined the meaning of the word “beneficial,”
defined in Webster’s Dictionary (New Twentieth
Century Unabridged Second Edition) as “advanta-
geous.” The court found that the attesting witness who
would receive a bequest under the will smaller than his
intestate share was effectively disinterested for purpos-
es of the statute: the disposition was not “beneficial”
to him but actually adversely affected him. Under this
reasoning, the court held that the allegedly interested
attesting witness’ disposition under the will was not
void under EPTL 3-3.2.14

The progression of statutory revisions in New York
law reflects the legislative intent to strike a balance
between preventing fraud and carrying out the testa-
tor’s intent. Amendments to the New York statute were
made in accordance with the public policy of preserv-
ing the formalities surrounding the execution of wills
while imposing measures necessary to protect against
fraud and undue influence. In interpreting the statute,
many courts,® including the Morea court, have looked
to the legislative purpose behind its enactment, which
is to preserve the testamentary scheme by rendering all
witnesses competent while “preserving the integrity of
the process of will executions by removing the possibil-
ity that attesting witnesses who receive a disposition
under the will might give false testimony in support of
the will to protect their legacies.”1°
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Il. The Estate of Wu Decision

In the April 27, 2009 decision of In re Estate of Wu,
a case of first impression in New York State, the New
York County Surrogate’s Court held that a tax non-
apportionment clause in a will constituted a “beneficial
disposition” within the meaning of EPTL 3-3.2, thereby
rendering that beneficial disposition void where the
interested witness’ testimony was essential to proving
the will.'” The result reached by the court’s interpreta-
tion of EPTL 3-3.2 likely creates a trap for the unwary
because many practitioners do not think of a benefit
derived under a tax clause as a disposition under a will
as such term is defined in the EPTL. In addition, the
court’s interpretation may frustrate the intent of the
testator.

In Wu, the decedent’s will contained a tax clause
that directed the payment of all estate taxes on probate
and non-probate property from the probate estate,
without apportionment. The executor of the decedent’s
will sought an order directing Harry Wu, the dece-
dent’s brother and the beneficiary of two life insurance
policies on the decedent’s life valued at over $3.3 mil-
lion (which were included in the taxable estate), to pay
his ratable share of federal and New York State estate
taxes. Harry was not a distributee, nor was he the ben-
eficiary of any bequest, legacy or devise under the will.
Any benefit he derived from the will was attributable
solely to the tax clause. Harry was one of two attesting
witnesses to his sister’s will, which prompted the ex-
ecutor to argue that EPTL 3-3.2 rendered the tax clause
ineffective as to Harry.

Harry argued that when he witnessed the will, he
was unaware of his designation as beneficiary of the
decedent’s life insurance policies. He also argued that
EPTL 3-3.2 was inapplicable to him because he did not
receive a “beneficial disposition” within the meaning
of that section. What he did receive, he argued, was at
most an “indirect benefit,”!® whereas a “beneficial dis-
position” relates to the transfer of title to “actual prop-
erty.” Finally, he argued that the application of EPTL
3-3.2 in such a case would produce too harsh a result,
particularly since he claimed to be unaware, at the time
he witnessed the will, of his designation as beneficiary
of the insurance policies.

EPTL 2-1.8 governs the apportionment of federal
and state estate taxes in the absence of a direction in
the testator’s will for the payment of such taxes. The
court pointed out that, absent the application of the tax
clause in the will, Harry would be liable for the estate
tax attributable to the insurance policies under EPTL
2-1.8(c)(1), and the proceeds he received would be re-
duced accordingly. The court concluded that if the tax
clause was effective, the tax liability attributable to the
insurance policies “would be satisfied by a disposition
from the residuary estate.”’” Having linked the tax li-

ability to a disposition, the court deemed “such dispo-
sition on behalf of [Harry]—in discharge of what would
otherwise be his obligation—as tantamount to a dispo-
sition to [Harry],” and found that the tax provision con-
stituted a “beneficial disposition” within the meaning
of EPTL 3-3.2(a).?’ Based on this analysis, the court held
that the tax clause was void as to Harry and that he
was obligated to pay his pro rata share of estate tax.

The court acknowledged that the outcome seemed
unduly harsh, but stated that it was constrained to
interpret the statute in light of clear legislative intent
to prevent fraud or undue influence by preventing a
witness to a will from receiving a benefit from that will.
The court reasoned that “[t]he policy animating the
invalidation of a legacy to a person whose testimony is
required for probate is equally applicable to a benefit
conferred by a tax clause.”?! Moreover, the court stated
that Harry’s lack of knowledge about his status as ben-
eficiary of the life insurance policy was irrelevant and
he was, just as a legatee would be, subject to the strict
construction of the statute.

Significantly, the court pointed out the increased
likelihood for harsh applications of EPTL 3-3.2 in the
context of a tax non-apportionment clause:

The Court is mindful that when a will
is executed the identity of beneficiaries
of non-testamentary assets is not read-
ily apparent, whereas beneficiaries

of testamentary gifts are ordinarily
named in the will or can be ascertained
fairly easily. Any forfeiture resulting from
unwitting use of a non-testamentary ben-
eficiary as an attesting witness will most
likely arise, as here, in the context of a tax
non-apportionment clause covering assets
passing outside of the will. It behooves
any drafter using such clause to be
fully informed of the testator’s non-
probate assets to avoid unintended
consequences, some of which may
have even greater potential for frus-
trating the testator’s intent.?

lll. Estate of Wu's Application of EPTL 3-3.2 Is
Problematic

Central to the court’s application of EPTL 3-3.2 is
the term “beneficial disposition.” Article 1 of the EPTL
provides definitions for many commonly used terms
that are referenced in EPTL 3-3.2. For example, EPTL
1-2.4 defines a “disposition” as “a transfer of property
by a person during his lifetime or by will.” The term
“property” is defined by EPTL 1-2.15 as “anything that
may be the subject of ownership, and is real or personal

property.”
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An analysis of EPTL 3-3.2 in conjunction with the
definitions provided in Article 1 suggests that the ap-
plication of EPTL 3-3.2 made by the court in Estate of
Wu is problematic in two respects. First, it is question-
able whether the non-apportionment of taxes qualifies
as a “transfer by will”? of something “that may be the
subject of ownership, and is real or personal proper-
ty.”?* Further, the application of EPTL 3-3.2 set forth in
the decision can create a trap for the unwary in the con-
text of tax non-apportionment clauses and will likely
frustrate the intent of testators.

In arriving at its decision, the court used the tax
apportionment rule of EPTL 2-1.8 as a framework and
viewed the direction by the testator to pay all taxes
from the residuary estate (i.e., non-apportionment) as
a transfer of property by the decedent to the beneficiary
of the amount of cash that the beneficiary would have
needed to pay the estate taxes had there been no such
direction in the testator’s will. The court assumed that
the estate tax liability attributable to the life insur-
ance policies was essentially Harry’s—even with the
non-apportionment clause. Based on the direction in
the will, however, Harry’s liability did not have to be
satisfied by Harry, but rather by the residuary estate.
Thus, the residuary estate “discharged” Harry’s liabil-
ity. According to the court, it was this act of discharg-
ing the debt that constituted a disposition to Harry.
However, it is arguable that EPTL 2-1.8 is irrelevant
and should not play a role in characterizing the terms
of the will given the existence of the tax non-apportion-
ment clause. By its very terms, EPTL 2-1.8 does not ap-
ply “where a testator directs [the non-apportionment of
taxes] in his will.”

Moreover, it is not clear that the non-apportion-
ment of estate taxes is something “that can be the
subject of ownership” as contemplated in EPTL 1-2.4.
Ownership connotes some form of control and the
exercise of dominion over property. But consider the
situation in which the testator does not expect his
estate to be responsible for estate taxes because the
value of his estate is below the threshold for taxation.
Most practitioners would include a tax clause of some
kind even though no estate tax is anticipated. Has the
testator conferred a benefit on anyone or exercised (or
transferred) control over any property through the tax
non-apportionment clause? What if, after the testator’s
death, his estate becomes responsible for estate taxes?
At what point was the benefit conferred? The testator
certainly has no control over the tax laws. For these
reasons, it is conceptually problematic to assign any
ownership of property to the testator (or transfer of
ownership to the beneficiary) when a benefit is derived
from a tax non-apportionment clause.

Second, by the Court’s own admission,? its ap-
plication of EPTL 3-3.2 can create a trap for the unwary

in the context of tax non-apportionment clauses, more
so than in other contexts. Legal commentators have
acknowledged the issue and expressed concern regard-
ing the court’s application of EPTL 3-3.2 in the context
of tax non-apportionment clauses.?® As demonstrated
by the situation in Estate of Wu, it can be problematic
with respect to identifying beneficiaries of non-probate
assets. Many practitioners have experienced a situa-
tion in which a client did not disclose every asset that
comprised the client’s taxable estate. Assets such as

a long-forgotten whole life insurance policy that no
longer requires premium payments or an abandoned
retirement account at a previous employer are just

two examples. Practitioners have also encountered the
scenario where a client devises an estate plan and later
acquires non-probate assets but fails to notify his attor-
ney that he has done so. Even the most diligent lawyer
is vulnerable in these scenarios. A will drafted with a
broad tax non-apportionment clause could result in the
payment of estate taxes on the value of the forgotten or
after-acquired asset from the client’s residuary estate.
Moreover, with the ever-changing federal tax laws, it
may be difficult to predict whether an estate will even
be subject to estate tax at the testator’s death so as to
accurately determine whether the attesting witness is
also an interested witness.

IV. What Can Be Done?

Some commentators believe that the interested
witness rule should be abolished outright. It should
be noted that at least 19 states that follow the Uniform
Probate Code (UPC) have abolished the interested
witness rule. UPC § 2-505 (b) provides: “The signing
of a will by an interested witness does not invalidate
the will or any provision of it.” Unlike the current law
in New York, under the UPC the fact that a witness is
interested does not cause the gift to such witness to be
invalid or result in forfeiture of the gift.

According to the commentary to § 2-505 (b), the
UPC approach is not to “foster the use of interested
witnesses in execution of wills” but to ensure that the
“rare and innocent use of a member of the testator’s
family” as a witness to a “home-drawn” will does not
result in such person being penalized. The commentary
notes the proposition that a substantial devise or be-
quest to a person who witnessed the will could always
be challenged on the ground that such person exerted
undue influence over the testator. The commentary also
observes that the rule requiring a disinterested person
to witness the will does not necessarily prevent fraud
and undue influence, because in those cases where
there is fraud or undue influence the person exerting
the influence is usually careful to have disinterested
individuals witness the will. A proposal to abolish the
disinterest witness rule, however, may be too radical
a departure from the firmly entrenched common law
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principles in New York State and from the legislative
purpose behind the enactment of the statute to protect
testators.

Other commentators believe that the introduction
of a rebuttable presumption concept would be a favor-
able “middle ground” between complete abolishment
of the interested witness statute and making no change
at all. A few states currently provide that an interested
witness to a will must overcome the presumption that
the bequest to the interested witness was obtained
through fraud, duress, coercion or undue influence.?” If
the interested witness successfully rebuts the presump-
tion, then the bequest under the will is valid and effec-
tive. The rebuttable presumption concept provides the
“innocent” attesting witness the opportunity to dem-
onstrate that a benefit derived under the will was not
obtained by any illicit means.

The rebuttable presumption concept could also be
used narrowly to apply only to individuals who derive
a benefit from a tax non-apportionment clause. If the
attesting witness could successfully rebut the presump-
tion that the benefit was obtained through fraud, du-
ress, coercion or undue influence, then the tax non-ap-
portionment clause would be valid and effective. This
application of the rebuttable presumption would put
the practitioner on notice that the non-apportionment
of estate taxes confers a benefit upon beneficiaries of
non-probate assets, such that the rules of EPTL 3-3.2
would be triggered.

The rebuttable presumption approach would re-
spect New York’s long-standing common law concept
that a benefit received by an interested witness should
be subject to forfeiture. At the same time, this approach
would address the potential trap for the unwary by
providing an escape route for interested but innocent
attesting witnesses.

Finally, another solution would be simply to over-
rule the decision in Estate of Wu by amending EPTL
3-3.2 to specifically exclude from the definition of a
beneficial disposition a benefit derived from a tax non-
apportionment clause. Like the rebuttable presumption
approach, this alternative would serve to eliminate the
potential trap for the unwary and also prevent frustra-
tion of the testator’s intent.

Whichever solution is deemed best, it is time to
consider a change in New York’s treatment of inter-
ested witnesses.
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